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if you do not have a will, 
your state’s intestate laws 
will determine who receives 

your property. If you have a will 
or trust, you determine who will 
receive your property. Among 
the legal phrases that appear in 
state intestate laws and wills and 
trusts are the terms “per stirpes” 
and “per capita.” These terms 
significantly affect the way your
property is distributed, particularly if one of your children dies before you and  
leaves children. 

Per stirpes, which from the Latin means “by the roots,” allows lineal descendants to 
inherit property their parents would have received. Per stirpes is sometimes referred  
to as “by right of representation.” Per capita, which from the Latin means “by the 
head,” requires surviving heirs to receive an equal share of the property. The distinc-
tion between per stirpes and per capita is best understood with an example. 

example: Assume you are unmarried and have two children. Child One 
(C1) has two children (C1A and C1B). Child Two (C2) has one child (C2A).
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sCenario 1: If you die survived by your children, C1 and C2 will share 
equally in your property under either per stirpes or per capita language, 
unless you include a different distribution arrangement in your will  
or trust. 

sCenario 2: If C1 dies before you, who inherits your property if  
you die without a will? If you live in a state following traditional  
“per stirpes” rules of descent, C2 receives ½ of your property and C1A 
and C1B split C1’s ½ interest. C1A and C1B each receive ¼. If both 
C1 and C2 die before you, then C1A and C1B take the property their 
parent, C1, would have received. C2A takes C2’s share. In other words, 
C1A and C1B each receive ¼, and C2A receives ½. 

Many think this unequal distribution at the grandchild level is not  
desirable. Consequently, many states have adopted a hybrid of per stirpes 
called “per capita at each generation per stirpes.” 

sCenario 3: Continuing the facts of our example, if C1 dies before 
you, C2 receives ½ of your property and C1A and C1B split C1’s ½ 
interest. C1A and C1B each receive ¼ (the per stirpes outcome from 
Scenario 2 above). If both C1 and C2 die before you, then C1A, C1B, 
and C2A share the property equally (⅓ each) (the per capita outcome 
from Scenario 1 above). 

None of these approaches is intrinsically good or bad or right or wrong. What mat-
ters is whether the distribution pattern produces the result you want. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

distribution approach followed in each state’s intestate statute 
 states following tHe traditional  states following tHe per Capita at eaCH
 per stirpes approaCH (sCenario 2) generation per stirpes approaCH (sCenario 3)

  ConneCtiCut alabama neW mexiCo
 delaWare alasKa neW yorK
 florida arizona north Carolina
 georgia arKansas ohio
 illinois California oKlahoma
 ioWa Colorado oregon
 Kansas haWaii pennsylVania
 KentuCKy idaho rhode island
 louisiana indiana south Carolina
 maryland maine tennessee
 minnesota massaChusetts texas
 mississippi miChigan utah
 neVada missouri Virginia
 north daKota montana Washington
 south daKota nebrasKa Washington, d.C.
 Vermont neW hampshire West Virginia
 WisConsin neW Jersey 
 Wyoming
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overriding your state’s distribution approaCH  
witH a will or trust
If the distribution pattern applicable in your state does not reflect your wishes, you 
can override it in your will or trust. For example, if you want a per capita distribu-
tion similar to Scenario 1, you would include language similar to the following in 
your will or trust.

If my spouse does not survive me, I give the residue of my estate to my 
descendants, per capita.

If you want a traditional per stirpes distribution similar to Scenario 2, you would 
include language similar to the following in your will or trust.

If my spouse does not survive me, I give the residue of my estate to my 
descendants, per stirpes.

If you want a per capita at each generation per stirpes distribution similar to Sce-
nario 3, you would include language similar to the following in your will or trust.

If my spouse does not survive me, I give the residue of my estate to my 
descendants, per capita at each generation per stirpes.

what you should do: Check your state’s intestate statute to see which  
distribution approach your state has adopted. If you have a will or trust, check the  
language contained in the document to see which approach was used. Think about  
the approach you feel is fair, and perhaps discuss it with your family. Be sure your 
estate planning documents reflect your wishes. 
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