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avoiding Estate Tax With  
lifetime Transfers: gift Splitting

riChard redgraVe (boca raton, flor�da)

a brief overview of tHe  
estate and gift tax

when you die, the government will impose a tax 
on your estate if its value exceeds the applicable 
exclusion amount for the year of your death. For 

example, in 2008 the applicable exclusion amount is  
$2 million. In 2009, the applicable exclusion amount is 
$3.5 million. If you die in 2009, the first $3.5 million  
of your estate will be sheltered from taxation, but the  
portion of your estate in excess of this amount will be 
subject to estate tax.

Therefore, if you anticipate that upon your death the value of your estate will exceed 
the applicable estate tax exclusion amount, there are a number of planning techniques 
you should consider that could allow you to avoid this potential tax liability. 

A simple method to reduce the value of your estate is by making gifts to another 
party during your lifetime. However, the government limits the amount you may 
gift during any given year (the annual exclusion is $12,000 per year per recipient in 
2008, and $13,000 in 2009) as well as the total amount you may gift during your 
lifetime ($1 million). If you exceed the lifetime exemption, you will be forced to pay 
a gift tax.

For example, suppose you have two children. In 2008, you can gift $12,000 to 
each child ($12,000 x 2 = $24,000 total) and not be subject to any gift tax liability. 
However, if later that same year, you gift an additional $5,000 to each child, the  
additional amount ($5,000 x 2 = $10,000 total) must be reported on a federal gift 
tax return. However, you would not incur any gift tax liability since the excess can 
be deducted against your $1million lifetime gift exemption ($1million - $10,000 = 
$990,000 remaining). 

Also, it should be noted that the estate and gift tax is “unified” such that any amounts 
deducted from your lifetime gift exemption are also, in effect, deducted from your 
estate tax exclusion amount. Thus in the above example, if you were to die in 2009 
and had used $10,000 of your lifetime gift exemption, you would have $3,490,000 
remaining as your estate tax exclusion amount.
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Despite these limitations, gifting remains a common and valuable estate planning 
strategy and the concept of gift splitting makes the strategy even more effective.

gift splitting
Gift splitting is a technique available to married individuals that allows spouses to 
agree to classify gifts made to a third party as made one-half by the donor and 
one-half by the donor’s spouse. The primary benefit of gift splitting is that it allows 
a married couple to take full advantage of both spouses’ exemptions despite any 
economic disparity between the two spouses. The wealthy spouse does not have to 
transfer assets to the other spouse (which may be an undesirable option, particularly 
in a second marriage) in order to accomplish the couple’s gifting intentions.

Moreover, the actual process of gift splitting is relatively straightforward. After you 
make a gift, your spouse consents (on your timely filed gift tax return) to treat  
your transfer as having been made one-half by each party. Once filed, this election 
is irrevocable for the year in question and will apply to all gifts made during that 
year (i.e. you cannot elect on a gift by gift basis). The only requirements are that  
the spouses must be married at the time the gift is made, and both must be either 
U.S. citizens or resident aliens. 

Consider the following example: You are married and have two children from a prior  
marriage. Using the principles of gift splitting (and with your spouse’s consent), in  
2008 you are now able to gift $24,000 to each child ($26,000 in 2009) without  
triggering any tax consequences. Note that in this example, despite the fact that the 
gifts did not exceed the annual exclusion amount, a gift tax return indicating the 
election to gift split is still required. Thus, one minor disadvantage of gift splitting is 
that it requires a gift tax return to be filed regardless of the amount in question.

Nevertheless, the advantages of gift splitting become even more apparent in the  
following scenario: you wish to make a gift of $1.5 million to your child. Without 
the use of gift splitting, the $500,000 above the lifetime exemption ($2 million in 
2008) would be subject to gift tax (payable by you, the donor). Instead, your spouse 
agrees to gift split, and accordingly, $750,000 is allocated against the exemption of 
each spouse. Each spouse has a sufficient lifetime exemption to cover this amount; 
consequently you avoid potential tax liability. 

While the preceding examples present relatively basic applications of gift splitting, 
the fundamental principles can be extended to more advanced scenarios. Gift  
splitting is often employed to pay premiums on life insurance policies owned by  
Irrevocable Life Insurance Trusts. In another context, if you can obtain a discounted 
valuation on an asset (such as a closely held business interest), then you can use  
gifting splitting to maximize the interests being transferred.

Ultimately, gift splitting allows you to leverage the annual exclusion and the lifetime 
exemption to transfer significant amounts of wealth.
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WealthCounsel® estate planning strategies

A. Richard Redgrave provides clients with comprehensive legal solutions to matters  
involving estate planning, asset protection, taxation, and business planning.

strategies to minimize gift taxes
strategy used

g�ft-spl�tt�ng
annual exclus�on
 
 
 
 
un�fied cred�t
 
Qual�fied transfers
 
 
g�fts to a spouse
 
g�fts to char�ty
barga�n sales
net g�fts
 
part�al-�nterest g�fts  
(grats, gruts, Qprts, etc.)
Valuat�on d�scounts
 
 
g�fts of l�fe �nsurance
 
trusts

effeCt

Value of g�ft �s spl�t w�th consent�ng spouse.
donor can g�ve $1�,000 �n �00� ($1�,000 �n �00�) 
to each �nd�v�dual w�thout g�ft tax consequences. 
g�ft spl�tt�ng allows a marr�ed couple to g�ve 
$��,000 �n �00� ($��,000 �n �00�) per donee  
w�thout g�ft tax consequences.
allows taxpayer to g�ft $1 m�ll�on dur�ng l�fet�me 
w�thout g�ft tax consequences.
allows taxpayer to d�rectly pay educat�onal  
�nst�tut�ons and prov�ders of med�cal care on  
behalf of others w�thout g�ft tax consequences.
mar�tal deduct�on el�m�nates g�ft tax for u.s.  
c�t�zen spouses.
Char�table deduct�on el�m�nates g�ft tax.
g�ft �s barga�n element (fmV less sales pr�ce).
donee �s requ�red to pay g�ft taxes, wh�ch reduces 
amount of the g�ft.
grantor reta�ns an �nterest so assets are transferred  
at reduced g�ft tax values.
d�scounts for lack of marketab�l�ty and m�nor�ty 
�nterests can be used for fam�ly l�m�ted partnersh�p 
�nterests and stock �n closely held corporat�ons.
small prem�ums can be leveraged �nto large  
death benefits.
g�fts to Crummey trusts and ��0�(b) and (c) trusts  
for m�nors are el�g�ble for the g�ft tax annual exclus�on.
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what to do with various types of properties
h�ghly apprec�ated property
property l�kely to  
apprec�ate
 
loss property
 
income-produc�ng property
deprec�able property
deprec�ated or Cost- 
recovery property
l�fe insurance
 
out-of-state real property
Closely held stock

g�ft to a person �n a lower tax bracket.
g�ft to remove future apprec�at�on from donor’s estate, 
espec�ally �f there �s a concern about h�gher estate 
taxes �n the future.
do not g�ft. sell the property, take the loss, and g�ft 
the proceeds.
g�ft to a person �n a lower tax bracket.
Keep �n order to take advantage of deprec�at�on.
may be good for us�ng the g�ft-leaseback techn�que.
 
g�ft that w�ll have a h�gh value at the date of death and 
a low value (replacement value) for g�ft tax purposes.
g�ft to avo�d anc�llary probate.
use caut�on �n g�ft�ng. estate may be d�squal�fied 
from us�ng sect�on �0� or �1��.
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