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Estate Planning for Same Sex Couples 

I. Introduction 

 The desire to be a parent and to own property are basic human desires. And the 

need to plan for finances and health care is obvious. However, obtaining these wishes 

and planning for these responsibilities is more onerous for same sex couples, who have 

not received the benefit of many entitlements, largely emanating from marriage, which 

are reserved, in most states, including Ohio, for heterosexual couples. 

 An astute and compassionate estate planning attorney has many vehicles 

available to remove obstacles and to pave the rocky road traveled by same sex couples 

as they go about their truly human endeavors.  

 We’ll discuss the current state of the law first, and then discuss estate planning 

tools. 

II. Who Can Marry Law 

 Ohio is not one of the five states that recognize same sex marriages. Currently, 

those recognizing states are Vermont, New Hampshire, Massachusetts, Iowa, 

Connecticut and Washington DC. The two states that recognize same-sex marriages 

from other states are Maryland and New York. 

 Ohio’s Constitutional Amendment, Sec. 15.11, adopted in 2004 by a general 

popular vote, reads as follows: 
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Only a union between one man and one woman may be a marriage valid in 
or recognized by this state and its political subdivisions. This state and its 
political subdivisions shall not create or recognize a legal status for 
relationships of unmarried individuals that intends to approximate the 
design, qualities, significance or effect of marriage. 
 

 The import of this amendment is echoed in Ohio’s law which delineates persons 

who may marry. 

ORC 3101.01(A) provides that: 

Male persons of the age of eighteen years, and female persons of the age 
of sixteen years, not nearer of kin than second cousins, and not having a 
husband or wife living, may be joined in marriage.  A marriage may only 
be entered into by one man and one woman. 
 
(C )(1) Any marriage between persons of the same sex is against the 
strong public policy of this state. Any marriage between persons of the 
same sex shall have no legal force or effect in this state and, if attempted 
to be entered into in this state, is void ab initio and shall not be recognized 
by this state. 
 
(C )(2) Any marriage entered into by persons of the same sex in any other 
jurisdiction shall be considered and treated in all respects as having no 
legal force or effect in this state and shall not be recognized by this state. 
 
(C )(3) The recognition or extension by the state of the specific statutory 
benefits of a legal marriage to nonmarital relationships between persons of 
the same sex or different sexes is against the strong public policy of this 
state. Any public act, record or judicial proceeding of this state, as defined 
in section 9.82 of the Revised Code, that extends the specific statutory 
benefits of legal marriage to nonmarital relationships between persons of 
the same sex or different sexes is void ab initio. Nothing in (C )(3) of this 
section shall be construed to do either of the following: 
 
(a) Prohibit the extension of specific benefits otherwise enjoyed by all 
persons, married or unmarried, to nonmarital relationships between 
persons of the same sex or different sexes, including the extension of 
benefits conferred by any statute that is not expressly limited to married 
persons, which includes but is not limited to benefits available under 
Chapter 4117, of the Revised Code; 
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(b) Affect the validity of private agreements that are otherwise valid under 
the laws of this state. 
 
(4) Any public act, record or judicial proceeding of any other state, 
country or other jurisdiction outside this state that extends the specific 
benefits of legal marriage to nonmarital relationships between persons of 
the same sex or different sexes shall be considered and treated in all 
respects as having no legal force or effect in this state and shall not be 
recognized by this state. 
 

 With regards to “whom may marry” creativity does not count! In the In Re 

Ladrach case (Ohio Prob. 1987) 32 Ohio Misc. 2d 6, 513 N.E. 2d 828.) the court held 

that a post-operative male to female transsexual could not be issued a marriage license, 

nor be permitted, under Ohio law, to marry a male person. The court rationalized that “a 

person’s sex is determined at birth by an anatomical examination by the birth attendant 

and remains the “true sex of a person despite later gender transformation surgery.”   

 Further, Ohio anti-discrimination laws (ORC 4112.02) do not include “sexual 

orientation” or “gender identity” as a suspect class. 

III. Custody and Visitation of Children by Partner-Parents  

 The individuals in same sex couples are often parents, whether parenthood was 

achieved in a biological fashion, or whether by adoption, surrogacy or donor 

insemination. These parents have statutory rights of custody and visitation, unless these 

rights are divested in a judicial proceeding.  

 Regardless of the method used to achieve parenthood, the court refers to these 

parents as biological parents. These biological parents have sole custody, unless sole 

custody is “relinquished” by court order, by actions or by a shared parenting agreement. 

 The problematical issue arises regarding what rights of custody and visitation 

exist for the partner of the parents, called by the courts as “non-biological” parent or 

“third parties” by the courts.  
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  Because same sex couples cannot get married in Ohio, there is no jurisdiction in 

domestic relations court to provide custody or visitation rights.  Therefore, these 

partner-parents have been seeking custody and visitation rights in juvenile court.    

A. Definitions 

 According to Black’s Law Dictionary: 

“Legal custody” involves the legal authority to make decisions regarding the child’s 

disposition care and maintenance. 

“Physical Custody” involves physical control over a child, including the child’s 

location. 

“Visitation” delineates the allocation of time that a non-custodial parent can spend with 

a child.  

“Joint custody” involves both parents sharing responsibility and authority with respect 

to the children; it may involve joint “legal custody” and joint “physical” custody. See 

ORC 3109.04 

B. Custody and Visitation Statutory Law  

 In Ohio, the court may make different awards for physical and legal custody. 

ORC 3105.21(A) states that: 

Upon satisfactory proof of the causes in the complaint for divorce, 
annulment, or legal separation, the court of common pleas shall make an 
order for the disposition, care and maintenance of the children of the 
marriage, as is in their best interests, and in accordance with section 
3109.04 of the Revised Code. 
 

 ORC 3109.04 “best interest” factors are primarily the wishes of the biological 

parents and the wishes of the child. 
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C. Custody and Visitation Case Law   

1. Juvenile Court Custody Hearing During an Existing Relationship. 

In Re Bonfield, 97 Oh St. 3d 387, 2002-Ohio-6660, 780 N.E. 2d 241(2002) 

 Same sex couple allowed to create joint custody order in juvenile court under 

ORC 2151.23 (A)(2) in the best interests of the children. The Supreme Court of Ohio 

noted that non-biological parent had no rights as she did not qualify as a parent, but 

juvenile court could grant joint petition for “shared custody.” 

2. Juvenile Court Custody Hearing - Post Relationship. 

In Re Lapiana, 2010-Ohio-3606 (Cuyahoga Co. Ct. App. Aug.5, 2010). 

 The juvenile court in an action for custody and parenting time ordered that 

biological mother be the children’s residential parent and legal custodian and granted 

alternate weekend visitation to her former same sex partner (parties had lived together 

as a family for almost ten years and biological mother had given birth to two children 

through anonymous artificial insemination. The biological mother appealed.  

 The parties had executed an “Agreement to Jointly Raise Our Child” which both 

the trial court and appellate court found significant in determining the “contractual 

relinquishment” issue. There was substantial evidence establishing a strong relationship 

between the children and former partner that supported continuing contact between 

them through visitation. 

 The court of appeals affirmed the holding that the juvenile court had jurisdiction 

under ORC 2151.23 to determine (1) whether the biological parent contractually 

relinquished sole custody of the children to former partner; (2) whether it would be in 

the children’s best interest to have companionship with former partner; and further (3) 

what that companionship should entail. 
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In Re Mullen, 185 Ohio App. 3d 457, 2009-Ohio-6934 (Hamilton Co. Ct. App. 

Dec. 31, 2009).   

 The biological mother had a life partner who sought in juvenile court a shared 

parenting order of mother’s two year old daughter after the parties separated. The trial 

court overruled the magistrates’ order of shared custody finding that there was no 

contractual relinquishment.  

 The life partner appealed and the Court of Appeals affirmed. The trial court 

found and the court of appeals agreed, that as the biological mother had “repeatedly 

refused to enter into a legally enforceable shared custody agreement with (her partner) 

when presented with the opportunity to do so, then there was competent credible 

evidence to find that there was no contractual relinquishment of sole custody or intent to 

give shared custody to the partner.” The court of appeals did note that while there was a 

significant bond between the partner and child, the partner had no legal right to shared 

custody. This case has been accepted for review by the United States Supreme Court. 

In Re Jones, 2002, Ohio-2279 (Miami Co. Ct. App. May 10, 2002). 

 The parties had lived together and biological mother had child via artificial 

insemination. The parties separated in 1997 after about 7 years of the same sex 

relationship. The mother’s partner filed for custody and visitation after the mother 

stopped visitation in 1999. The trial court dismissed the case as it did not have 

jurisdiction to evaluate the custody/visitation request of a non-parent who stood in loco 

parentis.  

 The partner appealed and the court of appeals affirmed. The appeals court held 

that the partner was neither a natural nor an adoptive parent of child and as such, she 

was neither a parent nor was she entitled to any parental rights.  

 Therefore, the partner could not be provided any custody without proving that 

the biological parent was unsuitable/unfit. 
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D. Visitation by Third Parties- Statutory Authority 

ORC 3109.051(B)(1) states that:  

In a divorce, dissolution of marriage, legal separation, annulment, or child 
support proceeding that involves a child, the court may grant reasonable 
companionship or visitation rights to any grandparent, any person related 
to the child by consanguinity or affinity, or any other person other than a 
parent, if all of the following apply:  
 
(a) The grandparent, relative, or other person files a motion with the court 
seeking companionship or visitation rights.  
 
(b) The court determines that the grandparent, relative, or other person has 
an interest in the welfare of the child.  
 
(c) The court determines that the granting of the companionship or 
visitation rights is in the best interest of the child.  

 
 The “best interests of the child determination must include consideration of the 

“wishes and concern” of the child(s) parents. The wishes and concerns of the parents 

must be given “special weight” under the Supreme Court’s holding in Harold v. Collier; 

107 Ohio St. 3d 44, 2005-Ohio-5334, 836 N.E. 2d 1165 (2005) in order to protect the  

due process rights of parents and their paramount right to custody. 

IV. Parenting Agreement as Estate Planning Tool 

  In the past, a “parenting agreement” was called a child custody agreement or 

child custody and visitation agreement. But because these agreements can and should 

cover many more issues, they are now usually called a parenting agreement. This 

agreement should cover such things as the method for decision making re: medical and 

dental care; allocation of holidays; education, including selection of school and payment 

for education; a method of dispute resolution; religious training and attendance; child’s 

surname; method for making changes; provisions for the continuation of the parental 

relationship and the location of where the children will live. 
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Remember that entering into a parenting agreement may cause the courts to 

determine that the biological parent has relinquished sole custody, which would open up 

an avenue for shared custody. 

V. Estate Planning Tools for Unmarried Persons 

A. Cohabitation Agreements  

 Unlike the duty of spouses to support each other or the duty of a parent to 

support a child, no duty exists between same sex couples to support each other, other 

than a duty arising out of a private agreement or contract.   

 In Tarry v. Stewart (Ohio App.9 Dist.11-09-1994) 98 Ohio App. 3d 533, 649 

N.E. 2d 1, appeal not allowed, 71 Ohio St. 3d 1502, 646 N.E. 1126) the trial court 

refused to impose a constructive trust on property retained by the man after termination 

of a living arrangement with a woman. The court reasoned that “no fiduciary 

relationship existed between the cohabiting individuals.”    

 A cohabitation agreement has validity as a private contract. However, it is best 

not to mention sex or a sexual relationship, as this may be deemed to be an illegal 

purpose, which could cause the contract to be unenforceable as against public policy. 

 It is recommended to include a “commitment clause” in the agreement which 

serves not only as consideration, but also establishes a fiduciary or confidential 

relationship. For instance, the agreement can confirm “a confidential and close 

relationship and an intention to commit self to mutual respect, honesty and a high 

standard of good faith and fair dealing; and a pledge to consider each other’s interests as 

equal to their own.” 

 This commitment clause will probably impose some level of duty upon parties 

whom the law would otherwise consider as strangers. 
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 Other areas to include in a cohabitation agreement are: an effective date; 

duration of agreement (and whether or not it is conditioned upon actual cohabitation); 

parenting agreement, including provisions for support, day-to day care, custody and 

visitation; and of course money, property and financial matters. It is also wise to include 

an indication of who drafted the agreement; whether the parties were represented by 

counsel; and provisions, such as arbitration or mediation, for dispute resolution. 

B. WILL 

 All individuals with legal and testamentary capacity can, following execution 

rules, decide and declare who should receive their property upon death. Legal capacity 

refers to age of majority, which in Ohio is 18, and testamentary capacity refers to 

soundness of mind. Execution refers to the technical requirements of signing, 

witnessing and attesting. The Ohio Law regarding these requirements can be found in 

Title 2107of the Ohio Revised Code.  

 Wills are crucial planning tools for same sex couples. Those who die without a 

will have their property distributed in accordance with the laws of intestacy which only 

recognize next of kin and affinity, that is spouses. Intestacy law distributes property in a 

hierarchal fashion, to spouses, children, parents, siblings and grandparents and their 

descendants and ultimately the state. In other words, without a will, a same sex partner 

will receive nothing. 

 Even with a will, a same sex partner needs to work with his attorney to carefully 

draft the clauses, so that they will not be attacked in a will contest, by one who stood to 

inherit through the intestacy laws. The main areas of attack are with regards to 

testamentary capacity, that is, sanity, duress and undue influence.  

 Some defense tactics are as follows: 
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• Draft will while the partner is of sound mind, to show competency. Don’t wait 

until the partner is afflicted with disease or advanced age, such as could be 

construed to interfere with the testator’s soundness of mind. 

• Mention some consideration in the will, such as a long term friendship, or 

gratitude for the partner’s love and support. 

• Detail the circumstances of legacies in will by a detailed Cohabitation 

Agreement. 

• Make a video of a partner reading the will and explaining rationale for 

distribution. 

• Use an in terrorem clause in will, which is valid in Ohio.  

• Effectively “disinherit” relatives by leaving them a token gift, or by stating that 

he is not gifting them because they are currently possessed of sufficient assets 

for their adequate support. 

 You can also greatly assist your clients by having them draft what used to be 

called “letters precatory” now called “letters of instruction” to detail their wishes 

regarding a funeral and burial. 

C. Revocable Living Trusts 

 A revocable living trust avoids probate, can be used for tax planning and is 

helpful to control the method and timing of distributions to beneficiaries. It is set up 

during life and can be amended or revoked.  

 Here, a partner can have an attorney set up such a trust, naming the partner both 

as grantor and as trustee for the benefit of the other same sex partner. The beneficiary 

can be appointed as successor trustee to function after the grantor-partner dies or 

becomes incapacitated. The trust can be funded by transferring the title of assets, as 

deeds and stock certificates into the trustee’s name.  
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D. Life Insurance Policies as Estate Planning Tool 

 Life insurance proceeds pass outside of probate, directly to the beneficiary. 

However, to calculate the estate valuation, life insurance proceeds are included in the 

estate. If the concern is not to have life insurance in a wealthy person’s estate when he 

dies, a solution is to have the life insurance policy purchased by an irrevocable life 

insurance trust. 

 It may be advisable for a partner with more substantial assets to purchase a 

policy and to transfer it to the less wealthy partner. But be careful to understand the 

time frame under which policies can be transferred to prevent the policy from becoming 

voided. Also be aware of IRS provisions which will include a gift in the estate of the 

decedent if the gift has been transferred within three years of death.  

 A good resource for researching such life insurance topics as “insurable interest” 

is Lambda Legal, which is a well known gay rights organization.    

E. Deeds in Joint Tenancy 

 Joint tenancy with right of survivorship is a way to transfer ownership in 

property to the “joint survivor” upon your death. Property in joint tenancy passes 

outside of the will. 

 So if two partners purchase a home in joint tenancy with right of survivorship, 

the home passes to the survivor of the two, rather than being available to pass through 

the will. A trap for the unwary is that any joint tenant can sell his portion of the 

property, which would destroy the joint tenancy and denominate the owners as tenant in 

common. A tenant in common can pass his shares through their will.  

F. Transfer on Death Designation Affidavit 

 Ohio eliminated transfer on death deeds on December 28, 2009. A transfer on 

death deed was a method whereby a real estate owner was permitted to include a 
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beneficiary designation on a deed, who would inherit the real estate after the owner 

died. The benefit of a TOD Deed was that probate expense and delay could be avoided. 

 The TOD Deeds have been replaced with Transfer on Death Designation 

Affidavits which accomplish the same objective of avoiding probate. The TOD 

Designation Affidavit law can be found at ORC Title 53, Sections 5302.22; 5302.222; 

5302.23 and 5302.24. 

 You can find an affidavit form on the websites of Greene and Lucas County. 

 For a transfer on death affidavit to be effective, it needs to be recorded with the 

county recorder prior to the death of the individual who executed the affidavit. The 

affidavit does not have to be supported by consideration and does not have to be 

delivered to the transfer on death beneficiary designated in the affidavit.  

G. Pay on Death Accounts  

 Pay on Death Accounts are available in most states, including Ohio. In the past, 

they were called a Totten Trust.  POD accounts permit named beneficiaries to receive 

the property in the account when the trustee died, without probate. You simply 

designate a partner when you initially open up the account. The trustee retains all 

control over the account during life and can increase or decrease the account funds. It is 

advisable to use bank forms for this purpose.  

 A stockbroker can provide forms for POD security accounts. 

H. Motor Vehicle Transfer 

 In Ohio and a few other states, one can get a form at the motor vehicle office to 

transfer registration of a vehicle on death to a designated individual. 
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I. Unintended Gifts  

 To prevent unintended gifts to a partner, advise your client to keep records of 

mortgage payments, so that 1/2 of each payment is not considered to be a gift to that 

partner who did not contribute to the payment. 

 Be careful about adding a partner’s name to a deed which could create a gift of 

half of the properties market value at the time the deed is signed. 

J. Gift Tax Returns  

 Gift tax returns can create a paper trail as to the intent of the giver. In 2010, a 

partner can make annual gifts of $13,000 per year.  

K. Powers of Attorney and Advance Directives  

 Chapter 1337 of the Ohio Revised Code provides powerful tools which, properly 

implemented, can accomplish many of the goals with regard to finances, property, and 

health care that all couples share whether married, not married, or same sex. 

 Two of the most critical tools are a springing durable power of attorney and a 

durable power of attorney for health care. These tools work like hammer and nail. 

Imagine for instance, that a principal has given his or her partner a durable power of 

attorney for health care with the authority to make health care decisions on the 

principal’s behalf. So far, so good. But the next, and perhaps determinative question is, 

who is going to pay for it? A durable power of attorney, although perhaps limited in 

some authorities, will surely allow the agent to access or liquidate the principal’s assets 

to hammer home, that is, pay for the medical care sought by the principal. 

 1. Springing Durable Power of Attorney ORC 1337.09 

 A person granting the power of attorney appoints an agent of their choosing. 

This agent becomes the “attorney in fact.” Failure to appoint such an agent could 
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necessitate a court adjudication of incompetency as a threshold to appointment of a 

guardian to handle the financial affairs of a person who becomes incapacitated. 

 The incompetency proceedings are awkward for all, but may be even more so, 

for same sex couples, in that there may be more competition for the position of 

guardian. A family member who is appointed as a guardian may object to the nature of 

the relationship between the incapacitated person and his partner, and therefore attempt 

to shut out their relationship as a couple.  

 Attorneys who assist their clients with durable powers of attorneys can find a 

permissible form at ORC 1337.18. However, the attorney should also consider 

obtaining forms from their client’s own financial institution for their client’s ease of 

transactional use. 

  ORC 1337.19 is a non-exhaustive list of the powers conferred upon an attorney-

in-fact created with the statutory form (found in ORC 1337.18). The powers are 

expressly modifiable. This is important in so far as the default powers are very broad, 

including the power to do practically anything a principal could do with respect to his or 

her real and personal property. See ORC 1337.20. 

 ORC 1337.09(A) allows for the creation of a “durable power of attorney” 

designating another person as an attorney-in-fact. The “durable” refers to the fact that 

when the proper language is used, e.g., “This power of attorney shall not be affected by 

disability of the principal” or “this power of attorney shall not be affected by disability 

of the principal or lapse of time,” that the powers granted are exercisable 

notwithstanding the occurrence of enumerated events.  

 To create a power of attorney (POA) to deal with real property, the formalities 

of ORC 5301.01are that the POA must be 1) signed by the principal; 2) the signing 

must be acknowledged by the principal before a qualified official, such as a notary; and 

3) the qualified person must certify the acknowledgement by subscribing their name or 
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seal. A power of attorney for transacting in personal property is signed and 

acknowledged in the same manner 

 The power of attorney must be recorded in a county prior to the recording of a 

deed, mortgage, or lease in that county. When a record of such is certified by the county 

recorder it serves as prima facie evidence as to the power of attorney, which is 

receivable in all Ohio counties. 

ORC 1337.09 (B) provides: 

Whenever a principal designates another as the principal’s 
attorney-in-fact by a power of attorney in writing and the writing 
expressly states that the power of attorney shall become effective 
at a later time or upon the occurrence of a specified event, 
including, but not limited to, the disability, incapacity, or adjudged 
incompetency of the principal, the attorney in fact may exercise the 
authority provided to the attorney in fact in the written instrument 
at the later time or upon the occurrence of the specified event 
notwithstanding the later disability, incapacity, or adjudged 
incompetency of the principal and, unless the instrument states a 
time of termination, notwithstanding the lapse of time since its 
execution. 

 The ability to empower a person as an attorney- in-fact only upon the happening 

of a certain event, at a certain time, or for a certain duration of time, limits the period of 

time in which the assets of the principal are at the disposal of the agent.  

 An important consideration when acting on behalf of another is the risk of 

incurring personal liability. Section 1337.92(A) provides a defense. In essence, if the 

attorney-in-fact is not acting ultra vires (beyond his powers) and has signed in a manner 

indicating his or her representative capacity, e.g., “attorney-in-fact” or “POA,” then he 

will not be personally liable. 

 However, pursuant to division (B), this immunity from liability can be lost if the 

attorney-in-fact 1) agrees to be liable; 2) has another legal relationship with the 
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principal that makes him liable; 3) was negligent in incurring the debt; 4) acted ultra 

vires; or 5) became the attorney-in-fact pursuant to an agreement to recover unclaimed 

funds under ORC 169.13. 

 2. Durable Power of Attorney for Health Care - Two Documents 

 (a) The Durable Power of Attorney for Health Care  

A durable power of attorney for health care (ORC 1337.12) gives the designee 

the power to make health care decisions on behalf of the principal. This is created in the 

same manner as the regular durable power of attorney pursuant to ORC 1337.09(B) 

however, there are some additional requirements. 

To be valid, it needs to satisfy two things. First, it must be signed by the 

principal with a statement of the date. 

Second, it must be witnessed pursuant to division (B) of ORC 1337.12 or 

acknowledged pursuant to division (C). Division (B) provides that the durable power of 

attorney for health care: 

Be witnessed by at least two individuals who are adults and who 
are not ineligible to be witnesses under this division. Any person 
who is related to the principal by blood, marriage, or adoption, any 
person who is designated as the attorney in fact in the instrument, 
the attending physician of the principal, and the administrator of 
any nursing home in which the principal is receiving care are 
ineligible to be witnesses. 

 Division (C) provides that if the durable power of attorney is acknowledged 

rather than witnessed, then: 

[it] shall be acknowledged before a notary public, who shall make 
the certification described in section 147.53 of the Revised Code 
and also shall attest that the principal appears to be of sound mind 
and not under or subject to duress, fraud, or undue influence. 



17 
 

 The Revised Code does not provide a form for a health care POA, as 

it does for the financial POA. Instead, the Revised Code allows that a printed 

form may be sold or otherwise distributed, provided it contains an extensive 

notice to the adult executing it. See ORC 1337.17. 

 (b) Living Will or Advance Directive 

 A living will defines the type of care the declarant wishes to receive should they 

become terminally ill or permanently unconscious, as opposed to temporarily 

incapacitated, in which case an existing health care POA can be utilized. It may include 

for instance, an advance directive such as “do not resuscitate,” etc. In the event of 

terminal illness or permanent unconsciousness, the living will prevails over a healthcare 

POA. 

 It is called a “living will” because it becomes effective upon execution, i.e., not 

when the declarant dies, as with a testamentary will.  

 To be valid, a living will must be: 

 1) Dated and signed by the declarant in the presence of two witnesses, who must 

include their addresses and the date they signed; or 

 2) Dated and signed by the declarant in the presence of a notary public who then 

notarizes the document. 

 Not eligible to witness the living will are the following: 

 1) Any person related by blood, marriage, or adoption; 

 2) Your attending physician; or 

3) The administrator of the nursing home of which the declarant is a resident. 
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VI. Conclusion 

 Assisting same sex clients in obtaining basic human rights can be a very 

satisfying area of the law. It is a chance to apply your knowledge, your creativity and 

your compassion to an underserved, yet deserving group of people. 

 


