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Planning for Children from Previous Marriages 

I.  Introduction 

 In this age of living longer, husbands and wives may come and go in a series of 

multiple marriages, but children are forever. The duty to support these children until the 

age of majority is a statutory duty. This duty is outlined in ORC 3103.031, “Parental 

Duty of Support” which reads as follows: 

A biological parent of a child, a man determined to be the natural father of 
a child under sections 3111.01 or 3111.18 or 3111.20 to 3111.85 of the 
Revised Code, a parent who adopts a minor child pursuant to Chapter 
3107 of the Revised Code, or a parent whose signed acknowledgment of 
paternity has become final pursuant to Section 2151.232, 3111.25 or 
3111.821 of the Revised Code assumes the parental duty of support for 
that child. 
 

 The biological or adoptive parent’s duty of support is to support the minor 

children “out of the parent’s property or by the parent’s labor.”   

 This parental duty of support continues beyond the age of majority as long as the 

child continues to attend, on a full time basis, any recognized and accredited high 

school, including seasonal vacation periods. 

II. Planning for Children from Previous Marriages Accomplished by Court Order 

 A. Court Orders 

 ORC 3105.21(A) provides that: 

Upon satisfactory proof of the causes in the complaint for divorce, 
annulment, or legal separation, the court of common pleas shall make an 
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order for the disposition, care and maintenance of the children of the 
marriage, as is in their best interests, and in accordance with Section 
3109.04 of the Revised Code. 
 

 In planning for children from previous marriages, the duty of support is usually 

realized by a court decree.  In accordance with ORC 3109.04, Allocating Parental 

Rights and Responsibilities for Care of Children – Shared Parenting, “The court shall 

allocate the parental rights and responsibilities for the care of the minor child and divide 

between the parents the other rights and responsibilities for the care of the children of 

the marriage.” 

 The court’s shared parenting order will require the parents to share all or some 

of the aspects of the physical and legal care of the children in accordance with the 

approved plan for shared parenting. The court’s order will be issued at the same time 

and appended to the final decree of dissolution, divorce, annulment or legal separation. 

 The court in determining the allocation of the parental rights and responsibilities 

for the care of the children will take into account that which would be in the best 

interest of the children. 

 When the parents do not  present the court with a shared parenting agreement, 

the court will allocate parental rights and responsibilities for the care of the children 

primarily to one of the parents, designate that parent as the residential parent and the 

legal custodian of the child, and divide between the parents the other rights and 

responsibilities for the care of the children, including but not limited to the 

responsibility to provide support for the children and the right of the parent who is not 

the residential parent to have continuing contact with the children. 

 B.  Calculation of Child Support Obligation 

 The dollar amount of the child support obligation is calculated via a child 

support schedule found in ORC 3119.021. This schedule bases the amount due upon a 

matrix populated by a range of gross income and number of children. 
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 The amount to be paid by each parent is a percentage of the combined income of 

the parents. This percentage is based upon a child support computation worksheet, and 

adjustments for various factors, as the identity of the provider of health insurance. 

 The litany of factors involved in ascertaining the best interest of the child are 

found in ORC 3109.04 (F)(1) and includes such factors as the wishes of the child’s 

parents and the wishes of the child.  

 C. Parental Duty to Provide for Children’s Health Care 

 In accordance with ORC 3119.30, the court, in an initial child support order or 

modification, “shall determine the person or persons responsible for the health care of 

the children subject to the child support order and shall include provisions for the health 

care of the children in the child support order.” 

 This detailed section of the code lists provisions for the applicable parent to 

provide for the child’s health care needs, either through obtaining private health 

insurance coverage or by making cash payments. 

 D. Duty To Support Children Beyond Age of Majority 

 Parents have a continuing obligation to support their child beyond the child’s 

eighteenth birthday, according to ORC 3119.86, under the following conditions:  

 (a) The child is mentally or physically disabled and is incapable of supporting or 

maintaining himself or herself; 

 (b) The child’s parents have agreed to continue support beyond the child’s 

eighteenth birthday pursuant to a separation agreement that was incorporated into a 

decree of divorce or dissolution; 

 (c) The child continuously attends a recognized and accredited high school on a 

fulltime basis on and after the child’s eighteenth birthday. 
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 E. Modification of Court Order  

 Section (E)(1)(a) of ORC 3109.04 permits modification of a court decree if the 

sought after modification is based upon facts that have arisen since the prior decree or 

that were unknown to the court at the time of the prior decree or that a change has 

occurred in the circumstances of the child and that the modification is necessary to 

serve the best interests of the child. 

 In addition to the above cited basis for modification of a support decree, Section 

(2)(a) of ORC 3109.04 permits both parents, under a shared parenting decree which has 

been approved by the court, to modify the decree at any time. Modifications that are 

filed jointly by both parents will be included in the plan unless the court determines that 

they are not in the best interest of the children. 

 The court has continuing jurisdiction to modify or revoke a judgment or order 

issued under Sections 3111.01 to 3111.18 of the Revised Code to provide for future 

education and support and a judgment or order issued with respect to matters listed in 

division (C) and (D) of Section 3111.13 and division (B) of Section 3111.15 of the 

Revised Code, except that a court entering a judgment or order for the purchase of an 

annuity under division (D) of Section 3111.13 of the Revised Code may specify that the 

judgment or order may not be modified or revoked. 

 F.  Termination of Court Ordered Child Support 

 ORC 3119.88 lists the followings reasons for which a child support order should 

terminate: 

  The child attains the age of majority without full time attendance in high school, 

the child’s death, marriage, emancipation, enlistment in the armed services, deportation, 

and change of the legal custody of the child. 
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III. Estate Planning Tools to Provide for Children from Previous Marriages 

 Parents can comply with their statutory duty to support children from previous 

marriages by engaging in a panoply of estate planning tools to comply with or 

supplement court ordered support decrees. 

 A. Wills 

 If your remarried client doesn’t have a will and dies intestate, his estate will be 

distributed in accordance with the statute of descent and distribution, found in ORC 

2105.06. Here, he will not be completely free to provide for children of a previous 

marriage, due to the new spouse’s ability to elect a forced share in the estate.  

 And of course if your client does have a will and divorces, the will should be 

revised to eliminate any unnecessary or unwanted legacies to their ex-spouse, rather 

than relying on statutory authority to accomplish this task.  This revised will can 

provide for children of a previous marriage in a will, while still giving a new spouse a 

life estate in property, with assets going to testator’s children upon death.   

 Your client may have a will, and later have children born of a new marriage, 

without revising his will.  In this instance, Ohio law has provided for the inclusion of 

after born children in a will, unless the testator has evidenced a clear intention to omit 

such children. 

 ORC 2107.34 provides that “ if after making a last will and testament, a testator 

has a child born alive, or adopts a child….and no provision has been made in the will or 

by settlement for such pretermitted child or heir…but unless it appears by such will that 

it was the intention of the testator to disinherit such pretermitted child or heir, the 

devices and legacies granted by such will, except those to a surviving spouse, shall be 

abated proportionately…[the child] will receive a share equal to what he would have 

been entitled to if the testator had died intestate with no surviving spouse.”  
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 After born children are automatically included in a will unless the omission by 

the parent was intentional. That is, there has to be an evidenced and specific intent to 

disinherit the child. For example, a child can be disinherited by leaving the child $1.00. 

 Also please note that illegitimate children have the same rights as legitimate 

children to inherit. And adopted children inherit from their adoptive parents rather than 

their natural parents.  

 B.  Trusts  

 1.  Spendthrift  

 You may want to advise your client to create a spendthrift trust to protect their 

children from themselves.  Occasions for the creation of such a trust would be for 

minors, for children with mental or physical problems, alcoholism, gambling habits or 

drug problems. Or maybe you don’t trust your child’s spouse. When drafting spendthrift 

trusts, it is particularly important to carefully choose the trustee and to carefully draft 

the distribution instructions.  

 2. Special Needs Trusts  

 The purpose of a special needs trust is typically to preserve an inheritance or 

proceeds from a judgment or settlement, for a child or dependent adult who is  the 

recipient of public benefits such as supplemental social security and/or medicaid. 

 Here again, it is important to choose a trustee carefully. Considerations are that 

the trustee is one that will be presumed to outlive the beneficiary; a trustee who can 

invest funds prudently; and a trustee who will be wise in making distribution decisions. 

These considerations often call for an institutional trustee, rather than an individual. 

 3. QTIP Trust 

 A qualified terminal interest property trust (QTIP) is a type of trust often used to 

protect the children’s inheritance upon their parent’s remarriage. It is a solution to 

choosing between a new spouse and children from a previous marriage. 
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  In a QTIP trust, the grantor makes provisions for his new spouse during the 

spouse’s lifetime. This provision may be to allocate income from a property to a spouse 

and to reserve the corpus for the beneficiaries, that is, his children. Upon the spouse’s 

death, the remaining trust property in the trust is distributed to the grantor’s children 

from the previous marriage. 

 The technical requirements for creating a QTIP trust are strict. Furthermore, this 

trust should be coordinated with other estate planning documents as the will, antenuptial 

agreements and other trusts.  

 4.  Irrevocable Life Insurance Trust   

 As life insurance proceeds are countable as part of a taxable estate, much of its 

value can be lost to estate taxes.  A solution is to form an irrevocable life insurance trust 

to own any life insurance policy.  Because the trust holds the policy outside the estate, it 

is not subject to federal estate taxes. The enlarged proceeds can then be used to provide 

income and/or principal to children of a previous marriage. 

 5. Life Insurance Policies   

  Life insurance policies are considered to be property by domestic relations 

courts and are therefore subject to equitable distribution, especially if they have been 

purchased with marital property. So the court may order a change of beneficiary on a 

current policy to favor either an ex-spouse or a dependent child. But of course, if your 

client is not under any court ordered constraints with regard to his policies, he can 

consider removing the ex-spouse from his policy and changing the beneficiaries to favor 

his children from a previous marriage.    

 And of course the court has the authority to order the parent paying child 

support to purchase a new life insurance policy on his life for the benefit of his children, 

to insure an uninterrupted stream of income during the child’s minority. 
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 6.  Antenuptial Agreement 

 An antenuptial agreement can be an essential tool if your client has children 

from a previous marriage, and you want to ensure that your children will inherit their 

share of your property. 

  For instance, an intended spouse can waive her rights to take her elective share 

in a will in exchange for an agreed upon provision made to her in an antenuptial 

agreement to be received upon her spouse’s death.  This waiver will increase the size of 

the estate available to the children. 

  7.  Custodial Account 

 A custodial account is an account in which an adult, here the parent, can 

contribute property for the benefit of a minor.  The adult custodian can access the 

account prior to the distribution age for the minor’s benefit. The primary advantage of a 

custodial account in providing for children of a previous marriage is its ease of creation. 

Secondarily, contributions to the account are considered gifts under IRS Code 2503(C) 

and it can be used to make annual gift tax exclusions. However, a main disadvantage of 

a custodial account is that it is irrevocable, and children gain legal access to the funds 

upon turning age 18.  

IV. Conclusion 

Yes, children are forever. The worthy goal of planning for the support of these children 

from a previous marriage can be achieved by use of one or more arrows in the estate 

planning quiver. Choose well, aim well and shoot. 


