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Ohio Execution Requirements for Trusts, Wills, Durable Powers of Attorney and Deeds 

1. The Validity and Execution of Trusts in Ohio 

 For a trust to be valid, there must be a settlor who possesses the capacity and has the 

intention to create the trust.  ORC 5804.02.  Capacity refers to the settlor’s state of mind, and 

more specifically, the settlor must be free from disability or other impairment in order to 

establish a valid trust.  Id.  Intent is shown by the settlor’s wish to create a trust and is usually 

shown by the transfer or conveyance of property to the trustee, although the transfer of property 

is not required.  Id.  A trust will be valid regardless of the size, character, or existence of its 

corpus.  Id.  As far as a trustee goes, all that is required is that the trustee have duties to perform.  

Id.  

 The trust must also have a definite beneficiary unless the trust is charitable, be for the 

care of an animal, or for noncharitable purposes.  Id.  A beneficiary must be definite in the sense 

that it is either ascertained at the time of the creation of the trust or ascertainable in the future.  

Id.   

 The settlor must also designate a trustee and give the trustee duties to perform, even if the 

duties are or can be performed passively.  Although the Revised Code states that the same person 

cannot be the sole trustee and the sole beneficiary, it later provides that a trust does not become 

“invalid because a person…is or may become the sole trustee and the sole holder of the present 

beneficial enjoyment of the corpus, provided that one or more other persons hold a vested, 
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contingent, or expectant interest relative to the enjoyment of the corpus upon the cessation of the 

present beneficial enjoyment.”  Id.    

   Ohio law only requires that the settlor have intent and capacity in order to create a trust, 

along with the other requirements outlined above.  Id.  The only applicable case law discussing 

the witness or notary requirement in relation to a trust involved a testamentary trust, and then the 

witness and notary requirement spoke to the validity of the will creating the trust.  Given that the 

sections of the statute dealing with the execution of wills explicitly state that witnesses are 

required but no such provision exists in the trust execution sections, it appears that no such 

witness attestation or notary requirement exists for the valid execution of a trust in Ohio.   

 Oral trusts are valid pursuant to ORC 5804.01, however the creation of the trust and its 

terms must be established by clear and convincing evidence.  The Court in Russell v. Bruer 

stated that although a trust may be shown by parol evidence, the “evidence [must be] beyond a 

reasonable doubt as to the existence of the trust, and must be clear, certain, and conclusive as to 

its terms and conditions.”  Russell v. Bruer, 59 N.E. 740 (Ohio 1901).  As recently as 2005, the 

Ohio Supreme Court found that an oral agreement between parties constituted an oral 

constructive trust.  DiNunzio v. Murray, 05-Ohio-4047 (2005).  The court reaffirmed that “a 

party seeking to enforce a constructive trust must establish the facts that give rise to such a trust 

by clear and convincing evidence.” Id. at ¶18.  In DiNunzio, the court found that although the 

conduct did not warrant the creation of a constructive trust, the evidence showed that the 

appellant would be unjustly enriched if he were allowed to retain ownership of the property that 

was the subject of the oral agreement.  Id. at ¶19.   

2. The Validity and Execution of Wills in Ohio 

 ORC 2107.02 states that any person over eighteen years of age who has a sound mind 

and is otherwise not under restraint may execute a will.  ORC 2107.03 outlines the remaining 
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requirements, which include that the will be in writing, signed by the testator, and be attested and 

subscribed to by two or more competent witnesses who must either watch the testator sign the 

will or hear the testator acknowledge his/her signature.  

 A person’s will must be in writing, pursuant to ORC 2107.03.  The will may be 

handwritten or typewritten and it must be signed by the testator at the end of the will.  Id.  In the 

event the testator is physically unable to sign his or her will, some other person in the testator’s 

conscious presence and at the testator’s express direction may sign the will on behalf of the 

testator.  Id.  For purposes of this section, conscious presence means that the person signing the 

will must be within the testator’s senses, except that they cannot be within the sense of sound or 

sight enabled by an electronic, telephonic, or other device that enables communication between 

distant parties.  Id.  The obvious exception to this is an oral will which, in order to be valid, must 

be made in the last sickness before death and in order to survive an attack must be reduced to 

writing and subscribed to by two competent and disinterested witnesses within ten days after the 

oral will was made.  ORC 2107.60.   

 The will must also be attested to and subscribed by at least two competent witnesses in 

the conscience presence of the testator.  ORC 2107.03.  Pursuant to ORC 2107.06, persons who 

are under the age of eighteen years old are not competent to witness the execution of a will.  The 

competency of witnesses is otherwise determined by ORC 2317.01 (the evidence rules of 

competent witnesses), which states “[a]ll persons are competent witnesses except those of 

unsound mind and children under ten years of age who appear incapable of receiving just 

impressions of the facts and transactions respecting which they are examined….” Rogers v. 

Helmes, 432 N.E. 2d 186 (Ohio 1982).  Rogers also stated that interested witnesses to a will are 

competent as long as they meet those qualifications of ORC 2317.01.   
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 No statute explicitly states that a will must be notarized, and the court in Marshall v. 

Scalf, held “[a]s to the will, we note that wills do not require notary acknowledgments.”  2007 

WL 2052079, 3 (Ohio App. 8 Dist., 2007).  This is the clearest indication that notarization of the 

will is not required.   

3. The Validity and Execution of Powers of Attorney and Deeds 

 The execution of a power of attorney (POA) is similar to the execution of a deed.  In fact, 

ORC 1337.06, which provides for the execution of a POA, states that “[a] power of attorney for 

the transfer of personal property…shall be signed and acknowledged in the same manner as 

deeds and mortgages under ORC 5301.01 of the Revised Code.”  ORC 5301.01 of the Revised 

Code provides that a deed or mortgage shall be signed by the grantor or mortgagor and shall be 

acknowledged before a judge, a clerk of the court, or a notary public, among other officials of the 

county who are also authorized. 

With regard to a durable power of attorney (DPOA), Ohio’s Revised Code states that an 

adult of sound mind may create a DPOA for health care, by executing a DPOA which authorizes 

an attorney in fact to make health care decisions for the principal if the principal should lose 

capacity to make such decisions on their own.  ORC 1337.12(A)(1).  Language regarding 

nutrition and hydration should be included in the DPOA for healthcare and the statute provides 

for “comfort care” decisions, which include nutrition and hydration.  ORC 1337.11(C)(1), (2).  

Further, the DPOA for health care must be signed at the end by the principal and the date of the 

signing must also be affixed.  ORC 1337.12(A)(1)(a).  Finally, the DPOA for health care must 

either be witnessed by at least two individuals who are eligible adults or be acknowledged before 

a notary public.  Id. at (A)(1)(b).  Ineligible persons to serve as witnesses include any person 

related to the principal by blood, marriage, or adoption, the person designated as the attorney in 
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fact under the DPOA, the principal’s attending physician, and, where applicable, the 

administrator of the nursing home in which the principal is receiving care.  Id. at (A)(2).   

 The statute also outlines the requirements for what constitutes witnessing and 

acknowledgement of the DPOA for health care.  For witnesses, the principal must either sign in 

front of the witnesses or the principal must acknowledge his/her own signature in the presence of 

both witnesses.  ORC 1337.12(B).  After either seeing the principal sign the DPOA or hearing 

the principal acknowledge his/her signature, the witnesses shall both sign the document after the 

principal’s signature which serves the purpose of attesting to the principal’s soundness of mind 

and freedom from duress, fraud, or undue influence.  Id.  In the alternative, a DPOA for health 

care can be acknowledged before a notary public, at which time witnesses are not required.  ORC 

1337.12(C) the notary public’s attestation also serves as a certification that the principal is of 

sound mind and free from duress, fraud, or undue influence.  Id.   

 As stated above, a notary public attestation is required for a deed.  The requirement that 

the deed be attested to by two witnesses has since been amended and witnesses are no longer 

required.  ORC 5301.01.  The Code further provides that the recording of a deed or mortgage in 

the county where the property is situated is constructive notice of the instrument regardless of 

when the instrument was recorded.  Id.   

 A new law which provides guidelines for documents recorded in the county recorder’s 

office will take effect July 1, 2009.  Although some of the guidelines remain the same, the new 

law states that typed documents must be in computer font size of at least ten point and the 

minimum size paper allowed is 8½ x 11 while the maximum size paper is 8½ x 14.  A document 

to be recorded must be signed in black or blue ink only and must not contain any highlighting.  

The document must also have one inch margins on each side of the page and on the bottom, 

however the first page must have a three inch margin at the top, which is reserved for the 
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recorder, auditor or engineer use.  Each of the remaining pages are required to have a 1½ inch 

margin at the top.  These new guidelines will not apply to any documents from any court or 

taxing authority, plats, DD214’s (United States department of defense form), any state or federal 

document, and any document executed before the effective date of July 1, 2009.   

4. Summary 

 The execution of a valid trust requires that the settlor have capacity and intent to create a 

trust, the trust must have a definite beneficiary, and a trustee must be designated and given duties 

to perform.  A trust does not need to be witnessed or notarized.  Oral trusts are valid in Ohio, 

subject to the requirement that evidence of such be clear and convincing.   

 For a validly executed will, the testator must be over the age of eighteen and the will 

must be in writing, signed by the testator, and attested to by at least two competent witnesses in 

the conscious presence of the testator who see the testator sign or hear the testator acknowledge 

his/her signature.  A valid will does not require a notary.  Oral wills are valid if made in the last 

sickness before death and reduced to writing and subscribed to by two competent witnesses 

within ten days after the oral will was made.   

 Powers of attorney and deeds are subject to the same execution requirements (i.e. that 

they be signed and attested to by a notary public…witnesses are not required).  Durable powers 

of attorney for health care are valid when signed and dated and either witnessed by two 

competent persons or acknowledged by a notary public.  Deeds must be on either 8½ x 11 size 

paper or 8½ x 14 paper and must be in at least ten point computer font.  Only black or blue ink is 

allowed on deeds and no highlighting is allowed.  The side and bottom margins on each page 

must be 1 inch.  On the first page, a top margin of 3 inches is required and a top margin of 1½ 

inches is required on each subsequent page.   
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