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Wills vs. Trusts 
 

I am often asked which is better for basic estate planning, wills or trusts.  Like so many 

questions in estate planning, the answer is, “it depends”.  The following may be instructive. 

A will is a document that takes effect after the maker dies and controls how the maker’s 

assets are distributed to the heirs (persons named in the will). 

After the maker’s death, someone commences a law suit in the appropriate probate court 

or courts seeking to have the will admitted to probate and a personal representative (executor) 

appointed to handle the estate during the probate process that is overseen by the probate court.  If 

the maker owned assets in more than one state, more than one probate will be required – one in 

each state where the maker owned assets. 

Common objections to probate are that probate is very expensive (true in many states, not 

so true in some states), probate is slow (true in many states, not so true in some states), and 

public.  All probate papers, including the will itself, the inventory of assets owned by the maker, 

the value of each asset listed in the appraisal, and other pleadings and papers filed in the case, are 

public documents and are available to anyone who cares to look. 

A revocable living trust (RLT) is a document that, among other things, controls how the 

maker’s assets are distributed after the death of the maker.  We call the trust a “revocable” living 

trust because as long as the maker is alive and mentally competent, the maker may amend the 

trust, or may revoke it completely.  In addition, the RLT can control how the assets of the maker 

are utilized to protect the maker and the maker’s loved ones during the maker’s life in the event 
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that the maker becomes disabled and unable to effectively manage the maker’s own business 

affairs. 

In order for the RLT to control how the maker’s assets are distributed, the ownership of 

the assets must be transferred to the RLT.  The RLT can’t control what it doesn’t own.  Because 

when the maker dies, the RLT does not die, there is no need for a probate proceeding as long as 

the RLT is fully funded prior to the death of the maker with all of the maker’s assets. 

As contrasted with will based planning, revocable living trust based planning is private, 

the documents not generally being required to be filed in any court or with any governmental 

agency.  A common objection to RLT based planning is the suggestion that the creation of a 

revocable living trust based estate plan is more complicated and, therefore, more expensive, than 

will based estate planning.  In fact, the objection is based on the misconception that all wills are 

very simple and are only a very few pages in length (and bring relatively little value to the 

maker), as contrasted with a revocable living trust that is viewed to be more complex. 

Once the maker’s goals and objectives for the maker’s estate planning are determined, the 

complexity of a will based plan designed to accomplish the goals is determined, the complexity 

of a will based plan designed to accomplish the goals is identical to the complexity of the 

revocable living trust based plan that is designed to accomplish the same goals.  (One goal the 

will based plan cannot accomplish is the avoidance of a probate at death.) 

Accordingly, the legal fees for one are expected to mirror the legal fees for the other.  

The only difference is that, with a will based plan, the maker’s loved ones get to pay significant 

additional fees and expenses in the probate process, while the post mortem administration 

expenses of the RLT are, in my experience, relatively insignificant. 
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This message is not written for, and is not intended to be used by, and may not be used 

by, any taxpayer for the purpose of avoiding any penalty with respect to tax that may be imposed 

upon a taxpayer.  (See IRS Circular 230). 


